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(¥OTION TO SET ASIDE VERDICT.)

State of Georgia, (). No. 9410,

- Vs, : . (). Fulton Buperipr Court.
Leo ¥. Frank. (). '

GEORGIA, FULTON COUNTY. .
IN THE SUPERIOR COURT OF FULTON COUNT?, GEORGIA.
~ CONVICTION OF WURDER.
¥OTION TO SET ASIDEAVERDICT.
_ NSQ comes Leo ¥. Frank, the defendaﬁ%.in the above stated
onuset/ggainat whom in said cause a verdiot of ggilty of murder
waes received by the Court on August 35th, 1913, and moves
the Court to set aside said verdict for the following reasons:
3 1. ' —
Because at the time that' said verdict was received, and’ the
Jury.t;ying the cause was discharged, this defendant was in f.h;T
custody of the law and incarcerated in the oogp0nfjai%:ggip&14———\
County. He was not present when said verdict was reoeived} and thie
said jury was discharged, as he had the right in law to be, and
as the law rﬁquirod that he should be. He did not waive said’
iighf, ndi did he authorize anyone to waive it for him, nor
consent that he should not be present. He did not even know that

',d]f,Beolnlo.vh11971n~point of faot the statements above made are

‘alid_verdiot had been rendered and i&id jury discharged, unti

lftq: tho‘;cqoggipg>o{_the verdiot and discharge of the Jjury, and

until after sentence of death had been promounced upon him.
’ " Be

true, yet thei presence of this defendant at the reception of said|
' vqrdiot'wnc a legal right of defendant pnq.i requirement or-}aw
which could not be waived sven by ‘this defendant himself, the..

-1 .ubl!ﬂliﬂ‘ him tQ.possible deprivation of his ,lilfe."_u;d suoh .. -

gty
] 7y

obarge upon which this defendant wae: tried being & charge -of murdes

kil
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waiver would be not only a renunoiafiéz of a right which the
law established in his favor but would be a renunciation affect -
‘ing the publuc interest. : |

3e _

Because on the day said verdict was renderod, and shortly
before Hon.‘L. S. Roan, the Judgb who presided upon the ¢trial
_of said cause, began his charge to the jur}, the said Judge
in the jury room of the court house wherein the trial was pro-
ceeding, privately conversed with L. Z. Rosser andﬁfeuben Re
Arnold, %wo of the counsel of this defendant, and in eaid convei-

sation referred to the'probable danger of violence that this

defendant would be in if he were present when the verdict was -
rendered in thgﬁggnse, if agid verdict should be one of goquittal
and after eaid Judge thus expreesed himself, he, the said Judge,
rgquosted said counsel'to agree that this defendant need not be
present at the time the verdict was rendered and the said jury
polled. Under these cirsumstances the said counseIAdidiagree wtfh‘
‘the said Judge that this defendant should not be present at the
rendition of—sxid verdiot.)In the same conversation the eaid :
Judge expreséed the opinion, also,~to said counsel that even
counsel of this defendant might pe in danger of violence if they
should be present at the_réoeiption of said verdict. Under these
circumstances dﬁfggggnt'a oounsel,‘aaid Rosser and said Arnold,
did agree with thé said Judge that this defendant should not be
present at thé'rendition of the vérdict; This defendant was not .
present at said conversation and knew nothing about the same or
of any ﬁgreement made, as above stated,'until after the vgrdict
was received and the jury discharged, and until after eentenoeri
gf death was pronounced upon him.

Pursulnt to the conversation nbovo stated, neither the . snid q..
Ro-aer, nor the s ;;Zg/lrnold, nor Hcrbert J. Haas, nor Morris i

VB:andon who were 44 sole counsel of this dotendlnt in said cause;|- -

"voro prelont vhon the said verdioct was received nnd said jury
' ;dtsohnrgod; nor wn- this dofondant prelont when said verdioct

was réndéred and tho said jury dilohazged. Derendant says: (1) He ?

*d&d~not give to said counsel;. tho said Ro-ler and the said ATnold

o | nop tp tnyono ollo. uny uuthoxzty te wnivo or ronounco the,g@;»; 1




of this defendant to be present at the redeption of said verdiot,

or to agree that this defendant should not be present thereat;
“and the relation of attorney and olient did not give them such
authorify, though said oGuneel acted in the most perfect-good
faith and in the interest of the pérsonal safety of this
defendanf;luéither the said .cbnversation, with Judge.ﬁban, ‘nor
the purport thcreof, was communiocated to said Haas, nor did said !
Haas know thereof until after sentence was pronounaed on defend
ant. (8). Defendant did not give to said Rosser, nor to said
Arnold, nor to said Haas or Brandon any authority thﬁmselves

to be absent when said verdict was received, not did he agree t
they or either of them might be so absent. (3). The said
agreement, made by the Eaidfgosser and the said Arnold, even if
otherwise it oquld be of-any'binding force and effect, upon this
.defendant, was of no légal force and effect, so far as the
presence of this defendant at thé 'ofv;aid:verdiot was
~ ooncerned, because the same was made under and because of thesai
statement, made as abéve stated to the said Rosser and the sgid
Arnold by the Judge who was presiding upon and at said tri}l,
that there was probable danger of violence to this defendant shou
he ,be present when said verdict was rendered, should.fhe verdiot
“ba one of aoquittal and because they, the said Rosser and the
;laid;Arnold were induced to make said agreement because of said
statement so made to them, believing the same to be true and
believing that for thie defendant to be so present, if the
verdiot .should be one ofA;oquittal, might subject this defendant
to serious bodily harm and even to the loss of his life.

gt - 4. 4

_ Defendant says uponvapd beoause'ozfeach of the grounds above — -
stated and, also, upon and because of all of them, the said verdi
-wn%uiﬁa 1s of no legal force and effect and the same is void.

(1) That the iécoétfdﬁ”bf said verdiot, in the involuntary absench :
~of this dotonnant, while he was 80, as aforosaid, in ther-oultod

of the law and 1nonroorated 1a jail, ‘wag"~ oéﬁffiiy to law and wae

in violation of the legll rights of thise detendant. (2) Defendan
'»“ltYI"thtt tﬁi—fiﬁiﬁiiéi;éi—taid vor&iﬁif]if@igzii;itﬁitary abaeno




‘of this defendant while he was 80 Gonfined in jail, was in viola-
‘tion of and oontrari to the provisions of Art; l, S8ect. 1, Par.
3 of the Constitution of the State of Georgia, providing that "n
person shall be deprived of life, 1ibert§ or property, except by
due, process of law", ‘the said reception of said verdict during thF
involuntary absence of this defendant and while he was confined
in jail depriving. the proceedings against him of the character
of a trial to which he was entitled under the law and depriving
him of the hearing and the opportunity to be heard, in his
own defence to which he was entitled under the law and to whioch
he was entitled under the saild proviaion of the Constitution of
the State of Georgia.y‘(s). Defendant says that the said reoeptior
of said verdict in the involuntary abasence of this defendant
“while he was so oconfined in jail, was in violation of and con-
trary to the provisions of Art. 6. Sec. 18, Par. 1 of the
Constitution of the State of Georgia, that "The right of trial
by jury, except where it is otherwise providgd in the Constitu-
tion, shall rerain 1nv;91afe', becauss the right of trial by
jury under the laws of the State of Georgia extended to and
' 6ovored with its proégg;;on the right of this defendant to be -
present in péfaon at the reception 9f the verdiot against him in
said causs, and because the reception of —said verdict during the
r}nvoluntary absence of this defendant and while he was 8o con-
fined in jail waé in violation of the right of trial by jury to
which this 'defendant was entitled, said right including the right
of this defendant to be present at the reception of the saidfve;:
" diot and to be then and there heard inm his own defense.
(4) Defendant says that the said‘ruvi'ftﬁnfe#—ea&é—verdtot—tu‘—‘“
. the involuntary absence of this defendant, while he was 80 oon-

74_£1nod 1n ln_jaily _tended thdOprivefhim of his- lifé and liberty

~ without due process of law, ‘and that the same denied to him the J 7

‘_nqull protection of the 1nwn, oontrary to and 1n violation of th 7

provialona of the (14th) Fourteenth Amendment to the COnstitution l
—of—mm%—fﬁ,_%’_‘ t: "Nor shall any State deprive any |-
'-__ggg!gg:gg_ljggj'11barty"or—prvparty‘WIfﬁ"f’Eﬁ?‘E?E—ess.Qi_luw,
nor deny t0 any person within its jurisdioticn'the ggggl_pggggqii,
.- ;.‘gf,;,th;\e4;yil,:§hc--—-'ctdfmi§t‘ﬁnﬁﬁm verdiot-during the——|




_I;;;i;ntary absence of this defendant -and while he was confined |
in jail depriving the proceedings againet him of the. ohnrnoter oﬁ
e ; a trial to whioh he was entitled under the law and depriving him
' - of the hearing and the opportunity to be heard in hig own defensd
t0 which he was entitled under the law and to whicynwae entitled
under the said provision of the Constitution of the United
States; and this defendant olaims the protection of said pro-
vision.
5.
Defendant says that the said reception of said verdict‘in the

involuntary absence of this defendant and while he was so

—N

inocarcerated in jail, and in the said absence.of this defendant's
counsel under the ciroumstances as above atated, was coatrazy %o
and in violation of the provisions of Art. 1, Sec. 1, Par.'5 of
I v the Constitution of the State of Georgia, to-wit: "Every person
charged with an offenee against the laws of this State shall
have the privilege and benefit of counsel;'beoause this defen-
—dant under-and-because of the said circumstances as above set
forth was deprived of the presence of his counsel and of the
benegz;°of avﬁﬁael at the reception of said verdict, to which
he was in law and under said constitutional provision entitled,
and for and becauss of the same said oonditiona and circumetanoo

the rooeptiqn of ;aid’verdict was in violation of the proviaiona
- ] of the Fourteenth Amendment of the Constitution of the United Spjtee:

= i 'Nor shall any State deprive any person of life, liberty or propgriy

o= it ‘without due process of lcw, nor deny to any person within ite .
- o jurisdiotion the equal protection of the laws" in that thiq
v defendant was under the said conditions and circumstances depriv
] of the rightto the benefit of oounsel and of the presenoe of his
- oounur ;t_tthooptioi of- suid—v‘efrdiet, and dofandl.nt claims thev

= protection of thb\said amendmani.

. - 6.

RO (ol said Judge Hon, L. S. Roan, upon considering the

"“,A,‘. . ;:rmotion for a new’ trial made by this defendant, !szf“fh‘ 2‘00 i
| ; ;,-L) {| tiom of said ggpdioﬁ as abovd stated, rendered his Judgment F;Lm

donzi":z_&‘uid .mot}gg ;nd in rondg;ing said ;ndgment_ln.j_gd.fthn— ——?'i;'%"
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had thougﬁt uboﬁt;thie cause more than any other he had ever
tried; that he was not certain of the defendant's guilt; that
| with all the thought he had put on this case, he was not thorough
| 1y cohivinced that Frank was guilty or innocent, but that he did

not have to be'oonvinoed; that the jury was convinced; that there
was no room t¥ douft that; that he felt it to be his duty to order -
;’ that the motion for a new trial be overiuleéT‘Thia defendant says
that under the provisione of the Fourteenth Amendment to the
Constitution of the United States, no State could deprive this
defendant of his life or liberty without due process of law, nor
| deny him the equal protection of the laws, and that he hae not
been afforded dué process of law, and that he has been'denied the
equal protection of the laws, in thatlthe said Judge, in 80 as '
S | aforesaid denying to him anew trial in said cause, did not, as
_shown by his said statement, give fo this defendant the Judidial
determipation of adid motion to which defendant was entitled by
1@w3 that said Judge: being oconetituted by law as one of the ‘
triors did not afford to this defendant the protection which the
law guarantees, the law being that dqfendant is entitled to the

bensfit of every reasonable doubt, the presumption of innocence

'being in defendant's favor, and the trial judge, though entertéin
ing the doubt whichﬁhe felt as to this defendant's guilt, and never-
.theless‘denying to him a ﬁew trial, %y eaid action denied to thiarA

q’Wlif!e_ndan-:ti.thé fair and lawful trial he is entitled to, and there-
by this defendant has been d8nied the due process of law.

N X | ,

"~ Beoause that fair and impartial trial was not accorded defen- |
‘dant which is guaranteed to him by the Constitution of the v
United Stqtoo,';s contained in the Fourteenth,Amqndmbnt to said -

_;Qonntitution, to—wif: "nor shall any State deprive any psrson of

1i?e, 1iberty or property without due process of law, mor
deny %o any ﬁor-onththin i1ts jurisdiotion the equal protection
of the laws.” In supporf of this ground movant_tliegal,that | O,
.%he court room wherein this trial was had had a numberof windows
4 | on the frngrBt;éggﬁgigg_;gpking out on & public street-of ———
’ .l£llntl, and ‘furn;ahtng*etty—nooiql to any noises that might
|- ooour upon the - street; thint there is an open alley way running o
2 : e S ,




are windows looking out from the court room into this alley, and
that orowds collected therein, and ;ny noiees in this alley ocould
be heard in the ocourt réom; that these crowds were boisterous, and
-that on the last day of the trial after the oase had been submit-
ted to the jury, a large and boisterous ordwd of several jund:ed
people were standing in the street in front of the court hdﬁio,
and as the Solicitor General came out greetdd him with loud and
boisterous applause, taking him upon their shoulders and carry
ing him across the street into a building whereln'his office was .
located; that this orowd did not wholly disperse during the
interval between the giving of the case to the jury and the time
when;tﬁg;Jﬁry reached—its verdioct, but during the whole of such :

timp a large orowd was gathered at the junction-of Pryor and
Hunter streets; that\severul times during the trial the crowd
in the court rooﬁ, anﬁ outside of the court room, which was
audible both to the court and jury, would applaud when the

State scored a point; a large orowd of people standing on the

outside cheering, ahouﬁtng and hurrahing, and the crowd wiithin

the courtroom signifying their feelings by applause and other
demonstratione, and on the trial, and in the presence of the
jury, the trial judge in open court conferred with the Chief of
Police of Aflantg, and the Colonel of the Fifth Geofkiu Regiment
stationed in Atlanta, which had the natural effeot of intimidatin
-the Juri, and so influencing them as to mak§ 1ﬁpossibla aAfair
and impartal consideration of defendant's .case; indeed, such
dombnﬁtrntibﬁi*fiﬁnliy actuated the Court iﬁ making the request
of defendant's oounsel,'veoarl Rosser and Arnold; as detailed
in pirAgrnph thrée of this mot1dn, to have dofendant, and the
counsel themselves to be absent at the time the verdiot was

roogizgn_1n~npnn_couzt,_haoau.._tho_audgo—appfoaanéed—v&o}onee———-"

to defendant and his counsel; and the apprehension of such

| violence naturally laturated _the minds of the jury so as to
'Eﬁbrive‘fhig‘dofendant of a fair und impartial coneideration of
Ris _ocasé, -which the COnstitution of the United States in the
Fourteenth Amendment hereinbefore réferred to, entitled him to.
| On Baturday, Augult 33rd, 1913, previous to the rendition of
the vordioﬂ on August 35th, the entire public press of Atlanta -

Z;ppoglod to tho Trqu OOurt to.,;:gg;n oogrﬁ;t;pn BgtuxQuyvtq
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_ ¥Wonday, owing to the great public exoitement, and the Court

‘ldjournod from Saturday, 13 00 o'cleck ¥., to Vonday morning,
beoauue he felt it unwise to oontinue the case that day, owing tg

~.ths great public excitement, and on Wonday morning the public
exoitement had not subsided, and was as intense as it was on
Stturdaf-previoua. And when it was anounoed that the jury had
reached a verdict, the trial judge went to the court room and
found it orowded with spootatoro;Aand fearing vidlenoe in the
court room, tho Trill Judge cleared it of spectators, and the
Jury was brOught in for the purpose of delivering their verdiot.
When_the verdict of guilty was announced, a signal was given to
the orowd on the outside to that effect. The large crowd of
people standing on the éutside cheered and ‘'shouted as the jury
was beginning to be polled, and before more than one juror had

-.been polled the noise was so loud and oonfusion so great that the
further polling of the jury had to.be stopped so as to restore
order, and o great was the noise and cheering and oonfuaion
from ;1thout that it na;bdifficult for the court to hear the

' responses of the jurors as they were being polled, thougﬁ the
oourt was oniy ten feet distant from the jury, All of this
ocourred during the involuntary absence of thig\aifendant,ﬂhe
being at the time in the oultody of the law and incaroerated
in Fulton County jail, his absenoe from the oourt room having be
roqueated by the ‘Gourt on account of fear of violenoéfgéh;;id
defendant as herebefors recited. 7

~

Wherefore the premises considered, the defendant prays that

. o

the said verdiot be set aside and go for naught. Defendant
prny-'thag a rule be granted calling upon the State of Georgia,

by 1te Soligitor Geperal, to show cause at a time to be fixed by
the’gourt, why the prayers of this po;itiod'should not be granteq
|-and that in the meantime and until the further order of this |
cburt the execution of the'lentenoo of donth'whioh has been pro-
‘nounced againot this defendant be stayed.

Tye, Peeples & Jordan,

Henry A. Alexander,

Leonard Haas,
, Horbert J. Haas.

r‘tiﬁ‘v_‘riunk.




STATE OF GEORGIA.

OUNTY'OF'FULTON. _ .
In person appeargd bofore me Leo ¥. Frank, who being duly.

sworn uaya{ He has read the motion above set forth and is
familiar with the contents thereof . Deponent says that each and
all of the stateﬁents thereof as to anything which was done or
said by this deponent and as to anything within the knowledge of
this deponent tr§ true. Deponent says that all the other state- |
ments made in said motion he is informed and believes are.true.
. Leo ¥. Frank.

" Sworn to and eubsoribed before me,
__this 15th day of April, 1914.
¥ontef iare 89115,'

N. P. Fulton dounty, Ga..

The ‘above motion‘baing presented and read, it—%s—ordered that
| the same be filed and a copy thereof be served upon Hugh ¥.
lgpqxoey, Esq., as Bolipitotrcenorll of the Atlanta Circuit, and.
that the State of Georgil,ksy its said Solicitor General, ahgw
| cause before me on the 33rd day of April 1914, at 10 o'clock A. ¥
.Or'nq soon thereafter as the hearing can be had, why the prayers
of said motion should not be granted. In the meantime and until
“the further ordor of the Court, the execution of the sentence of
death which has been pasaod upon the defendant be and it is
horeby stayed. ’ ’ s -

*This April 16, 1814. ;
R Benj. H. Hill,
Judge Fulton Superior Court.

| Filed 4n office thie the 16th dg;\of April 1914 At 10
. - ; 1 l

v Service. loknowledged. April lBth, 1914.
Eo__‘o Btepheng, ; B m‘h ¥. Dor.oy, s
E | "Sol. Gen'l.




(ANENDED ¥OTION.)

“GEORGIA, FULTON COUNTY.. .
Now comes Leo ¥. Frank, and, with leave of the Court,

amends his above stated motion as follows: ﬁy{}nserting between
in the {aet sentence of the paragraph numbered one of said
motion, fhe words "did not know of any waiver of his presence
made by his Counsel", so that said sentence as amended will
read:

" "He did no;m;ven knovw that s;id verdiot had been rendered
and Qaid Jury disohﬁrged until after the reception of the
vérdiot and discharge of the jury, and did not know of_gny
waiver of his presence made by his counsel until after sentence
of death had been'pronounood upon him.*

’ Tye,Peeples & Jordan,
H. A. Alexander,
N : Leonard Haas,
Herbert J. Haas.

lAttys..for Leo ¥. Frank.

The above amendment allowed. This June 6, 1914.
" Be. H. Hil1l,
Judge Superior Court, Atlanta ©ircuit.

-~ Bervice above amendment acknowledged. Copy received.
This June 6, 1914. - '

1 Filed in office this the 6th day of June, 1914.

| Hugh ¥. Doreey,
~—— Bolicitor General, Atlanta Cirouit.

: |

John H. Jones, D. Clk.

A
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| ‘shown by this petition.

GEORGIA, FULTON COUNTY.

The State of Georgia responding 50 the motion to set -
aside verdiot in the above stated case says by way of demurrer:
GENERAL 'DEVURRER.

1. Said motion should be dismissed because a motion to set
aside a verdiot or judgment of the Court should be under- the
law predicated upon some defeot.appenring on the face of the
pleadings or record, and the motion filed is not one predioated
.upon any defoot appearing on the face of the g}g&dings or the
record. . '

3. Said motion should be dismissed because it affirmatively.
appears from paragraph 8 of the motion to set aside the ver-
‘dict, that the Defendant Leo ¥. Frank made a motion for a new
trial, which said motion waas denied by the Court, and as a
matter of law if said verdiot was rendered at a time when this -
defendant wae not present in Court, such irregularity should
have been included among the grounds of the motion for a new
trial, and as a matter of law is conclusively presumed to have

been incorporated and embodied in said motion for a néw trial,

~which said motion as nforostidAwnngheard and~deniod, asis
, O Said motion should be~d1-,1ssed because same shows & | —

course of conduct on the part Of the Defendant Leo W. Frank

which amounts to an estoppel. - 3
4. 8aid motion should be dismisssd because this petition

against the'stnth of Georgia rendered by the Supreme Court of

and the reoord of the decision of the case of Leo ¥, Frank

Georgia, affirmatively shows a course of conduot that amounts

»

to and constitutes an estoppel. — —

5. Said motion should be denied because the same tffirmazivelfkh

dilelélou that oounsel said Leo V. Frank lgroed with the
Oourt thtt said Defendant’ lhould not be prelont at the rendition

-_< ~verdiots Th. . ou:xh::p:rt:n;:ggnnngl;iii:iﬁEZZZZ




18 binding on the ssid Leo ¥ Frnnk, and offeotivoly oon-
stitutes a wtivsr. ; : %

“Be Said motion should be dismissed beoause thie pstition in
conjunotion with the decision o? the Suprsme court of Goorgil .
in the cass of Leo ¥ Frank against the State of Georgia,
affirmatively shows that said Frank after a knowledgs of this
waiver on the part of his counsel asquisscsd in the same and
took stsps-s##%rm&t&vsiy—tndig%;;g a waiver of such conduoct on

7. S8aid motion should be dismissed because it atfirmutivsly

appears—from the same that the jury rendering the verdiot in
question -were polled, and the presence of the defendant is

the part of his counsel.

necessary for himself mainly in order to exercise his right to

poll the jury.

The presence of eaid Defendant Frank in the Court room
could not have secured or obtained for him any right what-
soever beyond the mere matter of polling the jury, which this
petition affirmatively discloses on its face was done.

8. Said motion should be dismissed because this petition and
the decision of the Subreme Court of Georgia in the oase of
Frank against the State affirmativslyrdisolosss that the

verdict of guilty was rsssivsd in Opongasurt and a poll of the

~|-jury demanded on behalf of this Defendant, and that said poll
of eaid jur§ was in conformity with every requirement of .law.
Wherefore, by reason of ths above and foregoing general
demurgggﬂghg,sjﬂts insiste that this motion to.set aside the ver-
diot should bs diemissed.




SPECIAL DEVURRER.

Further, the State demurs.speoially to fﬁb‘foilowing parts
ofﬂxheApotitionula~aforesaid, and moves the Court to strike the
same beoause they are wholly immaterial and irrelevant to any
right which the Defendant Leo ¥. Frank might have even if he was
denied any right, and has not been estopped or did not waive the
same. .

Said parts demurred to specially are as follows:

l. In paragraph 6 of said petition the following language,
‘vig: "Because, Hon. L. S. Roan, stated that the jury had found
the defendant guilty; that he, the said Judge, had thought about

thid cause more than any other he had ever tried; that he was

/nét certain of the Defendant!s guilt; that with all the thought

" he had put on this case, he was not thoroughly convinced that

Frank was guilty or innocent, but that he did not have to be

convinced; that the jury was convinged; that there was no room

| _to doubt that*

This Defendant says that under the provisions
Amendment to the Conetitution of the United States, no St;te
coﬁld deprive this Dofendanf of his 1life or liberty without due
prooens of law, nor deny him- the equal protection of the law,
and that he has not been afforded due prdcess of law, and that

—He has be: beexr*dquied “the e_quu protection of the laws, in that the

said Judge, in so, as a oresaid, denying to him & new trial in
said cause, did qégj_hs shown by said statement, give to this
Defendant the judicial determination of said motion to which the-
Defendant was entitled by lnﬁ; that said Judge being constituted
by l1aw as one of the trioil'did not nffordﬁto.thil Defendant

the protection which the law guarantees, the law being that

-—

Defendant is entitled to tho _benefit of every reasonable doubt,>'
the- prosumption of innocense being 1nkthe Defendant's favor,

and tho Trial Judgo, though antertaining the doubt which he felt
as to this Defendant's guilt,” and nevertheless denying to him a—
new tii;i,Aéy said aotion denied’tg!}iiq Dggéggggt_ggg_gliggggggl
lawful trial be 1;.;ntitlod'to,'ahd there by this defendant has

Vi
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been denied the due process of law." w0
The Stato_ipsistl that in no event could this paragraph be

,the deaision of the Supreme Court of the State of Georgia in
head note 19 in the case of Leo ¥. Frank against the State of
Georgia, ldverloly'to the said Frank's contention as aforesaid,
said adjudioation being now the law of the case and not,
susceptible of being again reviewed and oalled in question here

or olaewhoré.

8. The following portions of paragraph 7 should be stricken

because ;po samé are wholly immaterial and unnecesairy to any

legal rights that the said Defendant Leo ¥. Frank may have.

Room wherein this trial was-had, had a number of windows on the
Pryor Street side looking out on a public street of Atlanta,

ahd furnishing easy access t0 any noisee that might ocour upon
the street; that there is an open alley-way running from Pryor
Street on the side of the Court House, and there are windows
looking out from the Court Room into this alley, and that crowds
collected thorein{ and any noises in this alley could be heard in
the Court'Room; thntfthele crowds were boisferous, and that on
the last day of the trial, after the oase had been submitted to
the jury, a large and boisterous orowd of several hundred
people were standing in the street in front of the Oourt House,.
and as the Solicitor General came out greeted him with loud

and boistoroui—applause, taking him upon their shoulders and
ocarrying him across the streset into a building wherein his
pftié; was loocated; that this orowd-did not wholly dispiiif__”"
during tpe interval between the giving of the case to the jury

and the time when the jury reamched its verdioct, but during the
" whole of such time a large orowd was gathering ttAggg junotiog
-of“Pryor and Hunter streets; that several times during the —

trial, the orowd in the court room and outside of the oourt room,

which was audible both to the courf and the jury, would applaud

when the State soored a point, & large orowd of people standing

on the outside cheering, shouting and hurrahing, and the orowd

pertinent or material, thie question having been adjudioated in ~|




—-;I;EIENEE;fEEErt‘room‘signifyiﬁs their feelings by aﬁpfz:o and
other demonstrations; and on the trial, and_igyzhe presenoe ot
the jury, the trial Judge in open court oonferred.with the

Chief of Police of Atlanta, and the Colonel of the Fifth Georgia
Regiment, stationed in Atlanta, which had the natural effecl;%ﬁz
intimidating the jury, and so influencing them as to make i

possible a fair and impartial oonsideration of Defendant's case;

indeed, such demonstrations finally actuated the Court in making

the request of Defendant's oounsel, Vessrs. Rosser and Armold, as
dotailéd in paragraph three of this motion, to have Defendant,
and the oounsel themsoval to be absent at the time the verdiot
wag received in open court, because the Judge apprehended violenc -
to Defendant and his counsel; and the apprehension of such viole
natﬁrally saturated the minds of the jury so as to deprive
| this Defendant of a fair and impartial consideration of his ocase,
which the Constitution of the United States in the Fourteenth
Amendment hereinbefore referred to, entitled him to.

On Saturday, August 33, 1913, brevious to the rendition of
the verdict on August 35th, the entire public press of Atlanta
apbéa;ed~to the Trial Judge to adjourn Court from Saturday to
¥onday, owing to the great public excitement, and the Court
adjourned from Saturday, 13:00 o'clock ¥., to NMonday morning,
because he felt it unwise to continue the oase that day, owing

~to the great public exoitement, and on Nonday morning the public{ —
excitement had not subsided, and was as intense as it was on
Buturday previous? And when it was tnnOunoed thlt the jury had
reached a verdiot, the Trial Judge wcﬂt to the Court Room and .
found it orowded with spectators, and foaring violence in the

_Court Rodm, the Trial Judge cleared it of spectators, and the

4 jury was- brough%jtn—for-the‘purputé“of"dél ivering their verdiot.
When tht—’vordict of guilty was announoed, a signal was given to
_the orowd on the outside to that ‘effeot.".
lhors!oro the State ineists that said -pooial ‘demurrer ohould
. ‘be lustuinod and said quoted paragrapha ltrioken from the
) pstition of llid Leo ¥, Frlnk, herein referred to, if and. in the
;____JLal!lnt.zho_couztAroiul0l~$0*d&tmtt.‘tht‘lﬂti!"‘itiflﬁn, iﬁ“fﬁ“"_‘_ s
Btato Ansists ohould be done under and by reason of the general | .




__;Enp:rer herein previously referred to.
T ' " Ee A stephonl;

B Hugh ¥. Dor-oy,v

" Bolioitor General.

Filed in office this the 5th day of June, 19l4.
” John H. Jones; D. Clk.

(0RDER ON  DEVURRER.)

-

Upon considering the above and foiegoing demurrer and after
argument the'same is hereby sﬁstaineﬁ‘ﬁﬁf@uéh and .every ground .
and the mation to set aside the verdiot Vs.,_ilid Leo ¥. Frﬁnk
is diemissed. o '

_This June 6, 1914.
Cme : Benj. H. Hill,

g

‘Judge Superior Court. -
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